
Legal theory has always been aimed at attaining ade-
quate cognition of law. Figuratively speaking, this means
the creation of the organic integer image of law. Thus,
bearing in mind the legal order, the theory of law should
also conduce to cognise the constitution as a certain inde-
pendent whole. Furthermore, "comprehension of the
national legal order must always be based on the idea of
oneness or coherence of the legal order as a whole and its
supreme law Ñ the constitution".1 Bearing in mind the
achievements of cognition in legal theory, it can be said
that it has provided the applier of law with a wide-range
complex of cognitive means. However, with regard to the
use of cognitive means elaborated by the theory of law, two
basic principles should be pointed out: firstly, the principle
of ensuring consistency and, secondly, the contextual prin-
ciple. The constitution must be interpreted in such a way
(using cognitive means at that) that no conflicts with other
constitutional provisions would occur (consistency) and
that one could have a clear idea of a constitutional provision
as to its place in the text of the constitution (contextuality).2

The understanding of the constitution is connected
with another very important problem concerning court
decisions made on the basis of constitutional law or in
other words, interpretation of the constitution by constitu-
tional courts3 and acceptance of these decisions. And
although not much is written on the problem of accepting
the decisions of constitutional court review in legal litera-
ture, the problem as such exists. "Here we also have to deal
with the question," writes J. Limbach, the Chief Justice of
the Federal Constitutional Court of Germany, "how to
improve the real power of integration and validity of law."4

In every respect it is natural to acknowledge that namely

the decisions of constitutional courts as compared to those
of other court instances must be the highest in the hierar-
chy of value decisions. But the question is not only in the
hierarchy of decisions. Instead it is vice versa, as first and
foremost the decisions of constitutional courts must be
supposedly acceptable. It is naturally debatable whether
and to what extent the law (i.e. the constitution) and judi-
cial decisions altogether need public or informal recogni-
tion (acceptance).5 But still objectified forms of compre-
hension of the constitution, especially the decisions of con-
stitutional courts, as to their acceptance are of importance
to the society organised as a state. The best decision from
the lawyersÕ point of view and for lawyers need not be the
best for other members (for many or even the majority) of
the society. The opening report of the 61st German-wide
LawyersÕ Day was dedicated to the activities of the
German Constitutional Court (Bundesverfassungsgericht,
hereafter BVerG). The report, inter alia, dealt with a 1995
decision of the BVerG by which it was forbidden to hang
up crucifixes in the classrooms of German schools. The
reason for this prohibition lies in the fact that children of
parents with different creed attend school and this, if we
bear in mind the freedom of religion, may be distressing
for them. And at the same time, senior students may
already have a certain theological conception of the world
of their own. There are no signs of cooling down of the dis-
cussion over the afore-mentioned decision by the German
public and this reveals that many as to their level of legal
conscience and of conscience as a whole do not approve
the decision. It is admitted that although the BVerG has fol-
lowed the letter of the law it has not been able to under-
stand the actual purport of the law. The Constitutional
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Court got into conflict with the legal conscience of the
silent majority, thus, with these circles of population whose
obedience to the law and loyalty to the state and constitu-
tion were generally self-evident.6 And although the only
determiner of the quality of constitutional review decisions
is not and cannot be general acceptability thereof, the fact
as such cannot be just ignored. This article does not main-
ly analyse the interpreter and interpretation of the constitu-
tion in connection with the entire open society. It is quite
clear that the cognition of the constitution in an open soci-
ety is an open process in which alternative possibilities
become manifest. Specialist literature refers to citizens,
social groups, state bodies and the public as interpreters of
the constitution in an open society.7 Anyway, this should be
clear: the text of the constitution in itself is not sufficient
for its cognition and the circle of interpreters of the consti-
tution in an open society is broad.8 One more aspect should
be stressed. Namely, comprehension of the constitution
and actual operation of constitutional courts are directly
connected with the problems of the protection of a person.
This connection is most directly revealed between the cog-
nition and authentic interpretation of Chapter II of the
Constitution of the Republic of Estonia.9 Chapter II of the
valid Constitution of the Republic of Estonia  differentiates
fundamental rights, freedoms and duties. But many other
constitutional provisions that are not incorporated in
Chapter II also contain fundamental rights and freedoms (¤
57, ¤ 60(1) and others). In connection with that we can say
that the whole Constitution deals with the problem of the
protection of a person. Without referring hereby to the
communitarian approach, it is absolutely clear that con-
temporary societies are organised as states and beyond that
organisation Ñ the state Ñ it is difficult, if even impossi-
ble, to imagine a person.

Let us now turn to a possible10, achievement of cogni-
tion of the constitution Ñ to communitarianism. Since the
1980s, foremost in the United States,11 and more recently
also in continental European legal culture,12 communitari-
anism has become a rather frequently discussed theory of
society and state13 among jurists. (Communitarianism is a
social theory that revived some decades ago in the United
States to counterbalance prevailing individualism.
Communitarianism reproaches individualism that the latter
treats a person and personality one-sidedly and reduces
everything to the level of a person and personality. It
should be added that although communitarianism is con-
nected with ethics, it expresses the counter direction to the
Rawlsian moral theory.) As we have to deal with a com-
paratively novel sphere of interest in jurisprudence we do
not find much on the treatment of communitarianism as a
constitutional theory of the constitution in specialist litera-
ture. At the same time it is clear that just in recent decades
an important convergence of continental-European legal
thinking and that of common law has taken place. It seems

that cognition of such "integrated" legal thinking is in itself
of great help for the interpretation of the constitution, espe-
cially in the relatively young national legal order of
Estonia. Whereat it has to be considered that denotation
"young" does not mean "embryonic". It rather refers to a
short period during which we have been able and managed
to, firstly, shape and, secondly, cognise (interpret) the legal
order.14 Estonia remembers well the discussion on "the let-
ter of law" and "the spirit of law" arisen in 1997. The
essence of the discussion was, and still is, that the values
on which the law relies must be seen behind or above the
text of the law. With regard to the constitution when in
many cases, we have to deal with so-called norms-princi-
ples the cognition thereof without the use of cognitive
methods elaborated by the theory of law is absolutely
impossible. Namely communitarianism can be one of the
possible approaches here.

In addition to the relative novelty of communitarian-
ism, its emphasis on homogeneity, on certain equability
including minor groups of the society as well as the state
itself is imposing. Nowadays, rather, the opposite trends
the accents of which cause ever-growing individualisation
of persons, including their alienation from society, expose
problems.

What is characteristic of communitarianism as a sys-
tematic understanding (cognition) of society? First of all it
has to be stressed that communitarianism must not be
reduced to a single (homogeneous) understanding because
the pertinent theory is miscellaneous (polymorphous) or
integrant.

Firstly, one should find an answer to the question what
it is that unites people and their associations. Why are peo-
ple together? Different answers are possible depending on
what we understand under coinciding interests (identities).
For example, we can speak of Christian value ethos,
European identity or even world solidarity. By this analy-
sis we emphasise the idea of unity.15 The opposite of unity
is difference. For example, with regard to human rights, the
questions of race, religion and nationality are irrelevant.
But if we consider, for example, citizenship as a criterion
of unity then one should see the difference between the
people of the state and so-called non-people. Certain dif-
ferentiations can be actually drawn with regard to every
criterion of unity. But in the case of communitarianism it is
important to contribute to certain unity in the society:
belonging to the society, possibility to be socialised, the
society as a certain unitary membership, etc. Clearly dis-
tinctive is a communitarian position that the freedom of
unitary forms of existence rather than the freedom from
society is in the foreground.16 Communitarianism pays
attention to the fact that the development of personality
needs not only freedom for something (so-called negative
freedom), the freedom must also "have a certain content"17

By way of and with the help of communitarianism it is pos-
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sible to explain the forms of human coexistence as well as
structures of social coexistence. Communitarianism acts as
a mediator between an isolated individual and centralised
state power.18 The quality of organisation of the society in
the form of the state must be such that it would enable to
realise one of the personÕs basic needs Ñ a need to social-
isation. As it has been expressed in specialist literature, the
state may even use coercion in order to guarantee this
need.19 This means the possibility to use coercion. As a rule,
the pertinent processes still take place with the help of per-
mits, co-ordination, etc. But naturally the legal order must
comprise the pertinent norms. For example, in Germany,
thanks to the operation of the constitutional court a com-
munitarian understanding of a person in the society has
been formulated in the following way: "An understanding
of a person contained in the Constitution is not that of an
isolated sovereign individual, on the contrary, the constitu-
tion has eliminated the tension between an individual and
society by the involvement of a person in the society and by
his or her connection with the society without testing these
values."20

Forms of Communitarianism
The following three forms of communitarianism can

be distinguished:
- substantial or conservative communitarianism;
- liberal communitarianism; and
- egalitarian or universalistic communitarianism.21

It should be mentioned at once that all these forms of
communitarianism are democratic by their nature and
directed against any political totalitarian state. For an indi-
vidual the aforementioned forms of communitarianism
offer both freedom to make decisions of his or her own
and, what is even more important in the pertinent context,
the possibility for the protection of fundamental rights and
freedoms. It has been pointed out in literature that in this
case we do not have to deal with a mere doctrine of liber-
alism as the stress is not on the "freedom from something"
but on "freedom of something"22.

Prior to the analysis of relations between the forms of
communitarianism and the constitution, the main forms of
communitarianism as to their nature should be characterised.

According to conservative communitarianism an
individual is tightly connected with the society (a conser-
vative connection). All individuals have been and are con-
nected with the society by a certain period of time that con-
tains the previous course of development of society. For
reasonable existence an individual simply needs the forms
of human life descended to him or her. Only in such a way
the development of the society and that of an individual is
possible. "To a great degree the personÕs freedom consists
of the freedom of something, i.e. freedom of life fulfilled
with the descended forms of life".23 This situation does not
preclude in any way the freedom of choice including even

so-called decisions made against culture. Nevertheless,
conservative communitarianism does not overestimate
individual self-determination. Namely, not everything that
the forms of human life have descended is worth of choice.
But one has to be attentive to everything that has lasted for
a long time.24 Therefore this form of communitarianism
prefers traditions, conventionality and morals. In the case
of a society organised in the form of the state one should
begin with the fact that the state and law can function only
as long as there is such harmony of conditions that guaran-
tees the loyalty of citizens to the state (an essential aspect)
and at the same time allows both distance and difference in
comparison with other states (an external aspect).25 If there
are really homogeneous conditions in the society that con-
servative communitarianism in every respect values then
there exists homogeneity or at least contractual relation-
ship between classes, religions, languages, races and forms
of human life. Nevertheless, the real world is different. For
example, the existence of various cultures continuously
causes cultural conflicts.26 It should be added that conser-
vative communitarianism does not know exactly what to
do in such situations. Distinctions could be made on the
"friend-enemy" principle. It seems that thinking in the
"friend-enemy" dimension has its place also in Estonia.
Reasons for that can be found in the 50-year period under
Soviet power. But conservative communitarianism does
not draw radical conclusions even in such a situation. For
the achievement of homogeneity the idea of integration
rather than that of assimilation must be used and devel-
oped. At the same time it is an objective fact that various
cultures are represented in Estonia. On the basis of the
principles of conservative communitarianism we have to
head at least for contractual forms of life. The state and its
"tool" Ñ law Ñ must be able to be abstracted from such
criteria as race, religion and others and offer various associ-
ations a full-value place in the society. The state as a frame
society cannot propagate only one lifestyle. But a drawback
of the conservative societal model is that the state organis-
es these homogeneous associations and groups necessary
for the society on the bases of a so-called close horizon. 

The essence of universalistic communitarianism is
that people are autonomous individuals who make deci-
sions of their own. The right as well as the duty to make
decisions is simultaneously vested in them. This concep-
tion has its logic because, be that as it may, with the
descended forms of human life, finally an individual is the
one who must improve and develop his or her mind diverg-
ing in this or that way from the "descended" society.27

Thus, a full-value life is achieved by making free
choices that cover all forms of associations. Thereby the
internal relations of associations are also taken into con-
sideration. While conservative communitarianism values
first of all morals then universalistic communitarianism is
critical of the morals "descended" to us. Conventional
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morality claims to universality but at the same time the pre-
requisite of loyalty is the personÕs freedom to purpose.28

This means foremost that life, needs and interests of every
separate person are equally valuable. Therefore, the afore-
mentioned "close horizon" of ethics (care for close per-
sons, care for similar persons) as well as the "distant hori-
zon" of ethics (care for everyone) and the forms of media-
tion thereof (for example, European solidarity) would
rather be surmised. The aforesaid horizons may be re-
formed into ethnocentrism, intolerance of not "our folks".
"Solidarity requires, above of all, É  permanent overcom-
ing of preliminary decisions shaped by only egocentric
primitive ethnocentrism."29 J. Rawls has proposed a solu-
tion to face the described conception or rather a deficiency.
He interprets law as fairness, wherein fairness is a political
and not metaphysical conception. Naturally it is a moral
conception but it cannot be derived from a kind of univer-
sal morality. The conception eventually and intuitively
tries to grasp and interpret what is legitimised by the dem-
ocratic constitution in state institutions and public tradi-
tions.30 In the United States this caused polemics as moral
reflection in this case would mean that we ourselves do not
know who we as personalities actually are when we make
moral decisions or when we decide on the ways and scope
of solidarity. True, the described understanding of a person
has its positive side. Namely, there must always be a so-
called fair balance in the society. Thus, it is not possible
that, for example, the predominance of only a certain
majority (those who are in power) is realised.
Nevertheless, the theory of a person as the centre of socie-
ty is not realised easily. It is true that the more abstractly
we define the person by his or her morals the more attrac-
tive the theory seems. Let us imagine ourselves sitting in a
comfortable armchair in front of a colour TV-set watching
other peopleÕs troubles. In fact, we find ourselves in a vir-
tual world that is quite far away from the one in which we
actually bear responsibility. Treatments of law contrasting
with internal conventional morals should serve as a mirror
image of critical (universal) morality that safeguards
equality of any lifestyle in the society where bigger associ-
ations as well as minorities have comprehensive equality-
rights and protection-rights. "Only with the radical setting
free of individual biographies and particularities the uni-
versalism guarantees equal attention to everyone and soli-
darity with everything that is embodied in humanity."31

The presented standpoints of universalistic communi-
tarianism speak manifestly in support of a common
"world-state". But it seems that actual political organisa-
tion developed by nation states does not coincide with the
above treatment. In Estonia much is spoken namely about
a nation state and the fact that Estonia is indeed a small
country (with a population of 1.5 million of whom 1 mil-
lion are Estonians) apparently amplifies these trends even
more. But communitarianism introduced in the United

States and primarily its egalitarian substantiation demand
understanding of worldwide social-public responsibility.

If conservative communitarianism contributes to
"close horizon" where the organisation of state is based on
mutually close associations then it ignores the fact that the
state is something bigger than a family or even a clan. The
principle suitable for the organisation of state must be far
more abstract. And here universalistic communitarianism
counterbalances on its part conservative communitarian-
ism but at the same time it overdoes it. Namely, in connec-
tion with egalitarian communitarianism there is a tendency
to keep away from anything on the basis of which it is pos-
sible to distinguish people from groups, groups from cul-
tures and so on. In such a way universalistic communitari-
anism renders a "distant horizon" far too much signifi-
cance: rights and duties are distributed in the world as
such. The fact that namely the state is an important media-
tor between "close horizon" and "distant horizon", involv-
ing both the human environment and political decision-
makers, is overlooked.32

Liberal communitarianism33 tries to avoid the meta-
physical nature of conservative and egalitarian communi-
tarianism. It is a fact that an individual is socialised.
Socialisation in itself is neither a linear nor a one-level
process. On the contrary, socialisation has taken place and
is taking place through various antagonisms and is multi-
level. Figuratively speaking, a person needs various social-
isations. Different societal structures involve individuals in
different forms of life in social, supranational, public and
other spheres. This leads to the empirical truth that liberal
communitarianism differently from other norms of com-
munitarianism does not a priori recognise the primacy of
the "close horizon" and "distant horizon". For liberal com-
munitarianism any form of socialisation has the potential
to enable a full-value life. It seems that the abovemen-
tioned standpoint reveals more adequately the reality.
Social life consists of many common forms involving the
elements of "close horizon" (including the initial element
thereof Ñ the family) as well as these of "distant horizon".
There are very many forms of social life (the results of
socialisation) between the two horizons anyone of which
has its purport, scope and structure. It is important to notice
that the level of personal responsibility is just higher in a
closer circle (belonging to the "close horizon"). For exam-
ple, people are usually ready to give, risk and answer more
for their countrymen than for aliens. Liberal communitari-
anism judges this situation positively: if a person gets to
know responsibility first in a closer circle (to which natu-
rally conventional morality is added), then the last stage of
responsibility, in the sense of the reflection of morality,
means overcoming of conventional morality and so-called
subsidence of morality of the mankind. The latter crys-
tallises primarily into human rights. It has been observed in
specialist literature that for liberal communitarianism this
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last stage is a morally necessary one that, true, entails some
"expenses" for law. This concerns aid programmes, reali-
sation of asylum and others. But the abovementioned step
for overcoming conventional morals is possible only if the
preceding steps have been passed. Everything must start
with the "close horizon" and logically achieve the "distant
horizon". This evolutionary view is not sufficiently fol-
lowed by egalitarian communitarianism that, for example,
calls for urgent and global aid programmes.34

Liberal communitarianism shapes an image of a per-
son that is based on morals and that applies to political and
legal spheres as well. Therefore, a (political) decision put
into the legal form has often a substantial meaning because
it finds its place in the text of the constitution. It seems that
communitarianism tries to explain constitutional provi-
sions taking into account the relations thereof and at the
same time also justifying them.

On the Communitarian Constitutional Theory in
the Light of Liberal Communitarianism

Contemporary constitutions enable the formation of
various associations. The task of politics, thereat, is just to
find the corresponding forms of organisation. A form of
organisation itself must have its place between the "close
horizon" and "distant horizon". Hereby one must see to it
that in the course of such concretisation no so-called nega-
tive norms would be established in nation states,35 but nat-
urally the specification is connected with internal collec-
tive identity of people and nations. Everything goes nor-
mally if the positive experience is taken over from histo-
ry.36 Liberal communitarianism alleges that a nation state
must be able to open both inwards and outwards. Outward
openness is nowadays connected with (bearing in mind
continental-Europe) three tendencies: moving to the
European Union, enhancement of the role of international
law and continuous legitimisation of human rights37.
Moving to the European Union can be characterised as an
entrance into the European Union structures, effective
management and formation and the shaping of a European
identity. In the case of the latter it is not absolutely clear
when and to what extent the European identity overcomes
regional and national identities. There is even no clarity in
what should be the final goal of converging Europe. At
least one important conclusion can be drawn from it:
nowadays the democratic nature of national legal orders is
transparent, but in the case of the European Union it is
often very difficult to decide who is responsible for what.
Outward openness has found its way to the supreme law,
the constitution of national legal orders through the perti-
nent regulations (norms-principles). Thus, the Constitution
of the Republic of Estonia provides that generally recog-
nised principles and norms of international law are an
inseparable part of the Estonian legal system (¤ 3(1) of the
Constitution). As primarily these norms legitimise every-
thing humane (moral) then they especially go with the

ideas of liberal communitarianism. Along with constitu-
tions, international treaties and agreements play an impor-
tant role in the process of outward opening of the state.
Without any further deeper analysis it can be alleged that a
constitutional state must resort to international treaties in
so far as they guarantee the protection of human rights. The
Republic of Estonia has moved here in parallel with the
idea of liberal communitarianism acceding to or conclud-
ing corresponding treaties and agreements. It should be
added that "generally recognised norms" in the meaning of
¤ 3 of the Estonian Constitution stand for international cus-
tomary law, the current universal international customary
law. Norms of international customary law are the norms
that most of the states recognise as obligatory. The notion
"generally recognised principles of international law"
could be interpreted as general principles stemming from
national legal systems and recognised by civilised nations.

But along with European law and international law
there is another important way of openness (both inwards
and outwards) for the state: this is the situation where most
of the fundamental rights cannot be connected only with
the people (citizens) of the state. At the same time there is
nothing surprising in the fact that, on the one hand, con-
servative and liberal communitarianism and, on the other
hand, universalistic communitarianism value the category
"patriotism" differently. We try to illustrate this with the
help of citizenship as a legal and constitutional category
that as a natural element belongs to a nation state.38 As is
known, under the influence of the French Revolution the
"nation" became the source of state sovereignty. Every
nation must henceforth have the right to use law as a means
of its self-determination. A democratic volitional associa-
tion replaces an ethnic association. The nation of a state
finds its identity not in the ethnic-cultural association but
in actual activities of its citizens who actively use their
rights in various forms (participation democracy, represen-
tative democracy, direct democracy).39 Anyway, for a long
time legal language has interpreted the notion "kodakond-
sus" (added Ñ R. N.), "Staatsb�rgerschaft", "citoyennet�"
or "citizenship" only in the meaning of nationality and just
more recently the notion has been extended to denote the
status of a citizen of the state written by the citizensÕ
rights40. Thus, the institution of citizenship regulates the
rights and duties of persons as members of the people of
the state, wherein the people of the state is also recognised
by international law. At the same time two different cogni-
tive levels of citizenship stand in opposition. A liberal tra-
dition of natural law based on LockÕs ideas crystallises in
individualism while a so-called republican tradition of
political law based on AristotleÕs ideas crystallises in the
communitarian-ethic understanding of the citizenÕs role.
As to the first tradition, citizenship is connected with the
membership of an organisation on the basis of which the
rights and duties are derived from. With regard to the
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republican tradition, we have to deal with such a model of
belonging where an ethical-cultural association determines
itself. Thus, in one case persons are, figuratively speaking,
externals to the state and make their contribution by par-
ticipating in the elections, paying taxes, etc. But in the
other case citizens are connected with a political associa-
tion as individuals in general, or to be more precise, citi-
zens are integrated into a political association and they can
achieve their personal as well as social identities together
by forming, for example, political institutions. Pursuant to
the liberal position a citizen does not essentially differ from
a private person. With regard to the republican position cit-
izenship gains its proper meaning only in the course of col-
lective self-determination practice. Ch. Taylor describes
the two aforementioned citizenship conceptions in the fol-
lowing way: "One (model) focuses mainly on individual
rights and equal treatment, as well as on a government per-
formance which takes account of citizenÕs preferences.
This is what has to be secured. Citizen capacity consists
mainly in the power to retrieve these rights and ensure
equal treatment, as well as to influence the effective deci-
sion-makersÉ These institutions have an entirely instru-
mental significanceÉ No value is put on participation in
rule for its own sakeÉ The other model, by contrast,
defines participation in self-rule as of the essence of free-
dom, as part of what must be secured. This is É an essen-
tial component of citizen capacityÉ Full participation in
self-rule is seen as being able, at least part of the time, to
have some part in the forming of a ruling consensus, with
which one can identify along with others. To rule and be
ruled in turn means that at least some of the time the gov-
ernors can be "us" and not always "them"."41

In specialist literature it has been observed that the fol-
lowing standpoint clearly stems from the distinction of the
two conceptions: "political autonomy is an object in itself
because no one alone É but only together can realise
(accomplish) the inter-subjectively divided practice.
CitizensÕ legal status constitutes itself through the recogni-
tion of egalitarian relations".42 Consequently, it stems from
the republican model of citizenship that the value of free-
dom of constitutionally secured institutions is only as high
as the populationÕs customary political freedoms to use
them. The role of a citizen institutionalised by law must
always exist in the context of free political culture.
Namely, because of that, communitarians worry that the
citizens would identify the "patriotic" with their form of
life. Constitutional principles are adopted and rooted in the
public practice only in the context of history, history of
nationalities, and history of citizens. The reality of multi-
cultural societies clearly reveals that political culture,
which should contain the "roots" of constitutionality, must
protect not merely the ethnic, linguistic and cultural
descent of citizens. Liberal political culture forms constitu-
tional patriotism as a common denominator for different

coexisting forms of life and multicultural societies.
Consequently, democratic citizenship must not be rigidly
stuck to national identity of only one nationality but it sure-
ly insists on socialisation of all citizens into common polit-
ical culture.

The author of this article is of the opinion that, in con-
verging Europe, various national influences must be con-
sidered while developing European statehood. And in per-
spective, "our own" cultural tradition must still be reflect-
ed in European constitutional culture. At the same time we
can allege that democratic citizenship must not be legit-
imised on the basis of national identity of only one nation-
ality ignoring the plurality of different forms of life Ñ states
are, in one way or another, multiethnic. Nevertheless,
European citizenship requires that any citizen could partici-
pate in the socialisation process of common political culture.

It seems that the biggest advantage of communitarian-
ism lies in the fact that it treats the development of political
will as an ethical discourse in the course of which the best
solution for citizens and their forms of life (considering tra-
ditions) will be found. Assimilation of political will with
the ethical-political one is directly connected with legisla-
tion process. The issues dealt with in this article must be
among the teleological goals of legal drafting. In other
words, it is important to cognise what society organised
into a state we like to live in, what traditions we want to go
on with, and what our attitude towards minorities, refugees,
marginal social associations and others is. All that is part of
public policy, including legal policy. And as we have
acknowledged, these issues are subjected to moral prob-
lems being at the same time closely connected with prag-
matic issues and bearing in mind hereby that for communi-
tarianism the discourse that is aimed at achieving collective
self-realisation goals is the valid (rational) one. Quite natu-
rally further analysis of the theme is connected with ques-
tions of justice in law but this is another subject because
justice and ethics do not stem from one and the same source
and, thus, the problems of justice are not directly derived
from a certain association or its form of life.

Finally, the fact that both law and legal theories devel-
op and change or to be more precise, that they both are con-
nected with social changes must not be overlooked.
Consequently not only legal systems but also the reflection
thereof, the meta-level of law is in permanent evolution.43

The aim of this article was not to criticise communi-
tarianism but it seems that the social reality of the end of
the 20th-century-Europe forces to do so in many aspects.

We have referred in our treatment to the fact that, for
example, German legal practice while interpreting the con-
stitution from communitarian positions has not always
been able to guarantee the acceptance of pertinent legal
decisions by people belonging to different forms of life.
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