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Estonian and European contract law
A discussion of the development of a European private law and a European contract law is very
appropriate here on Estonian soil. After regaining its independence, Estonia, together with the other
newly independent states, has had the unique opportunity to completely recreate its private law
system. Estonia has been forced to look at private law experiences in various parts of Europe and the
world when making decisions concerning its own future. By necessity, Estonia as well as the other
countries in the same position, have become showcases of the ongoing processes of the Europeanisation of private law.
Estonia has, for various reasons, including its pre-Soviet historical background, in principle decided
to base the development of its private law on the German model.*1 From the point of view of
Europeanisation, this seems, at the outset, like a step backwards — why look (back) toward the law
of a certain country, when legal ideas are moving across borders in Europe at an ever-increasing rate.
However, Estonia did not choose German law in order to find a model to copy as such, but rather to
find a suitable and needed point to anchor its legal culture.*2 When making concrete substantive
decisions, a comparative method and a plethora of sources from various places have been used.*3
The Europeanisation of contract law is taking place today on many levels. The rapid rate at which
the EC is issuing directives in areas like consumer law is well known.*4 However, the creation of a
general structure and general rules for a possible European contract law has so far been a task which
has been mainly performed by the European academic community. Collections of rules have been
created, or are in the process of being created, by various more or less privately organised groups of
comparative contract lawyers. For Europe*5, the most important result so far is the collection of the
Principles of European Contract Law (PECL), elaborated by the Commission of European Contract
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Law, sometimes also called the Lando Commission after its convener Ole Lando.*6 These principles
have gained much attention and will certainly influence the legal development of Europe.*7
The PECL have already been used as source material by various countries outside the EU in the
development of their own contract legislation. *8 Their influence is visible in the drafting of the
Estonian Law of Obligations Act as well.*9 If the PECL become an important guideline in the
Europeanisation of contract law, Estonian law has been placed in the vanguard of such a possible
development.
Today I would like to make some general comments on the possible role of the PECL in the
Europeanisation of law. As the future is notoriously difficult to predict, I will not try to make any
prognosis concerning the role of the PECL in this inevitable process. Instead, my discussion is
normative in character. First, I will make some comments on the quality of the PECL, comments that
are relevant when discussing a modern law of contract from the perspective of commercial contracts.
I will claim that in this perspective, the PECL are fairly modern and useful.*10
However, this does not imply any enthusiasm concerning the idea of the European Civil Code, based
on the PECL — which is the vision of at least some of its creators.*11 I will, at the end of my paper,
argue for a more “postmodern” vision of European contract law and private law that respects the
pluralism of Europe while it also promotes the free movement of legal ideas across the European
borders.

PECL as modern principles for commercial contracts
The drafters of the PECL have seen as one of the main aims of the Principles to provide a useful set
of rules to be chosen by parties from different countries as the “law” governing the contract.
According to the express provision in the PECL article 1:101, the Principles will apply both when
the parties have expressly agreed to incorporate them into their contract and when they have agreed
that the contract is to be governed by “general principles of law” or a lex mercatoria. They may even
be applied by arbitrators when no explicit choice of law has been made, again as a kind of an
elaborated lex mercatoria.
Although not all national legal systems would approve of a clause of this kind*12, one may expect
that in practice the PECL can become relevant in this way. As a comparison, one should note that
the UNIDROIT Principles already have been applied in some arbitral awards as generally accepted
principles, even if the parties have not expressly referred to them*13, and that such an award has been
upheld by an American court.*14 Through such practices, the PECL may also exert influence on the
gradual development of national commercial law. And I think this is entirely appropriate. To my
mind, the PECL do represent a modern European view on commercial contracting in many respects,
and are therefore worthy of being influential in this area.
A good set of European contract rules cannot be created by searching for the “average” European
contract law. The strength of the PECL lies in the fact that the Lando Commission did not strive to
make only such a compilation, but to design a modern set of principles that responds to the needs of
business today — of course with due regard to national traditions. In a very interesting way, this can
be seen, e.g. in the fact that the Commission members belonging to the common law tradition did
not insist on doctrines like the doctrine of consideration, which is both rather strange for a Continental
lawyer and impractical from the business point of view. Others, of course, made similar concessions.
And what is perhaps most interesting: there are also principles in the PECL that do not reflect any
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present law, but are taken instead from modern commercial practice. The rules on change of
circumstances, which I will return to below, are good examples of this.
As to their substantive starting point, the PECL are certainly very traditional. The main substantive
principle is freedom of contract, which is expressly spelled out in article 1:102. However, a collection
of principles of this kind, developed primarily to meet the needs of international trade and meant to
be used as a kind of soft law based on express or implied choices of the parties, could hardly have
had any other starting point. As long as we are talking about soft law for international commercial
contracting, the traditional principle of freedom of contract is a natural basic principle.
The modern features of the PECL should be sought elsewhere. First, one should note that the principle
of freedom of contract and its corollary, the binding effect of the contract, are not adhered to in
absurdum, despite the fact that the Principles are offered to the parties to be used at their discretion.
The general part of the PECL already includes a provision on good faith and fair dealing (article
1:201) that is mandatory. The parties may not exclude or limit their duty to act in accordance with
good faith and fair dealing.
In the Comments on the PECL, this principle is presented as a basic principle that runs through the
whole PECL.*15 The principle of good faith and fair dealing should be followed, both when the
contract is made and when it is performed and enforced.
Of course, from the point of view of a Continental lawyer, it may seem strange that I mention this
principle as an example of the “modern” character of the PECL. In fact, its model is taken from and
it corresponds to the established Continental principles reflected, e.g. in the French concept of
“bonne foi” and the German “Treu und Glauben”. In Nordic law as well, a similar concept has
traditionally been used to infuse a minimum level of honesty and decency in commercial relations.*16
However, from a common law point of view, this principle has introduced new patterns of thinking
into contract law. It has been said that “the criterion ¼ of good faith is mysterious and exciting to an
English lawyer”.*17 The principle of good faith has — primarily because of the EC Directive on unfair
terms in consumer contracts, but perhaps also because of the PECL — caused much discussion in
the common law world.*18
A good example of the practical relevance of the good faith principle can be found in the rules on
liability for negotiations (article 2:301). Although the starting point is, and must be, that a party is
free to negotiate and is not liable for failure to reach an agreement, the PECL also state that a party
who has negotiated or broken off negotiations contrary to good faith is liable for the losses caused
to the other party. Entering into or continuation of negotiations with no real intention of reaching an
agreement has been expressly mentioned as an example. Rules of this sort reflect ideas of decency
and loyalty that should be important in a modern set of rules on contract.
The importance of the principle of good faith and fair dealing in an European instrument is underlined
by the fact that basic patterns and customs for honest dealing in the marketplace may not yet be well
established in the former socialist countries. In Estonia, section 108 of the General Part of the Civil
Code Act prescribes an obligation to act in good faith which thus has been in force already since
1994. Despite this, as Irene Kull states: “the traditions of negotiations and the tradition of fair business
relations in a wider sense have not yet developed.”*19
A part of the idea of good faith is the perception of contract not only as a ground where conflicting
interests are momentarily reconciled but also as an instrument for loyal co-operation. The more the
parties in the marketplace found their relationships on the basis of long-term co-operation, the more
important such an approach becomes. The PECL are modern in the sense that they reflect the growing
importance of loyalty and co-operation. According to article 1:202, each party owes to the other a
duty to co-operate in order to give full effect to the contract. Although the examples in the Comments
tend to indicate that the main purpose of the article is to regulate a fairly traditional co-operation
duty of the party who receives a performance, there is at least one example which hints that more
extensive information duties may be based on this provision. According to the example, a party has
15
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to inform the other party if the latter may be unaware of the fact that certain acts in performance of
the contract may involve a risk of harm to persons or property.*20
Leaving the general part of the PECL and turning to its more concrete provisions, the choice of
examples of modern provisions by necessity becomes extremely subjective. Obviously, I cannot, in
this context, go through the whole collection of principles. I will only mention some examples of
what I mean when I claim that the PECL are at least relatively modern.
The provisions on formation in Chapter 2 seem, prima facie, very traditional and old-fashioned. The
chapter on formation which rests so strongly on refined rules concerning clearly separated acts of
offer and acceptance does not seem to reflect the realities of the modern marketplace. However, these
provisions are in line with those of the modern international basic law of contracts, the UN
Convention on Contracts on the International Sale of Goods (CISG). Looking more closely at Chapter
2 of the PECL, one also finds more modern provisions, for example on the binding effect of standard
form contracts (article 2:104). In that context, it is interesting to note the procedural fairness rule,
according to which a mere reference to standard form terms in a signed contract document is not
sufficient; the party invoking them should have taken reasonable steps to bring the terms to the other
party’s attention before or when the contract was concluded.
It is also worth noticing that the PECL contain a provision on the problem of the so-called “battle of
the forms” (article 2:209) that ensues when both parties have referred to their own general conditions.
In this provision, the PECL do not try to fit their solution into the traditional scheme of offer and
acceptance — which would result in on/off rules preferring either the “first shot” or the “last shot”
solution*21 — but have chosen a more flexible compromise that reflects recommendations in modern
doctrine.*22 According to this provision, both sets of general conditions form a part of the contract
to the extent that they are common in substance.
The modern principle of loyalty is also reflected in the provision on change of circumstances in article
6:111. According to this provision, a party is, subject to certain conditions, bound to enter into
negotiations with a view to adapt or terminate the contract if performance becomes excessively
onerous because of a change of circumstances. This provision is not based on examples from national
law, but on commercial practice as expressed in “hardship clauses” connected with renegotiation
duties.*23
Finally, turning to the chapters on remedies, I would like to mention the very central rule on the basis
of liability in the PECL article 8:108. According to this provision, a party’s non-performance is
excused if the party proves that the failure is due to an impediment beyond its control and that it
could not reasonably have been expected to take the impediment into account at the time of the
conclusion of the contract, or to have avoided or overcome the impediment or its consequences. This
provision expresses the so-called control liability that is also used as the basic type of liability in the
CISG (article 79). As the control liability of the CISG has found its way into many pieces of national
legislation as well, it is in the process of becoming an internationally accepted basic principle of
contract law. For example, the Nordic countries have adopted this principle in their new Sale of Goods
Acts, at least for certain situations, and serious consideration is being given to generalising it as the
basic liability principle of contract law.*24 It is considered to be especially suitable for judging
behaviour in businesses. In a modern set of principles for commercial relationships, it is natural to
base liability on the concept of control.*25

PECL as model for Civil Code
On the basis of these considerations, as a collection of model rules for commercial contracts, the
PECL have many merits. However, some of the drafters of the PECL have more far-reaching
ambitions. The Lando Commission has expressed as one of its aims to offer a basis for the future
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European Code of Contracts.*26 In this respect, however, I do not consider the PECL to be as useful
and modern as in serving as a model for commercial contracting.
This general aim of the PECL is reflected, inter alia, in the fact that the PECL, unlike the UNIDROIT
Principles, are not limited in their scope to cover commercial contracts only, but are at least in
principle said to cover the whole area of contract law, including consumer relations.*27 However, the
PECL contain almost no attempt to distinguish between the rules for business relationships and for
consumer contracts. This is fairly strange in a set of contract rules that purport to be modern.
The answer to this criticism is given in the PECL: specific rules for consumer contracts should be
provided by special legislation.*28 This would, however, reinforce the traditionalist idea — in some
sense — of a more important general contract law and a special, inferior area of consumer law
(Sonderprivatrecht). The general rules are considered as main rules, and the consumer rules as
exceptions, with unfortunate consequences for example concerning the interpretation of the latter.
The said counterargument cannot remove the impression that this is not a very modern collection of
rules.
In contrast to the conservative stance of the PECL, one might mention that consumer protection rules,
e.g. stemming from EC law, are being incorporated in the Estonian legislation for a civil code.*29
As just one concrete example of the (relative) shortcomings of the PECL in this respect, I would like
to mention the provision on adjustment of unfair contracts (article 4:110): a party may avoid a term
of the contract if, contrary to the requirements of good faith and fair dealing, it causes a significant
imbalance in the parties’ rights and obligations arising under the contract. This adjustment rule is
basically copied from the EC Directive on unfair terms in consumer contracts, and it extends the
provision of the Directive to other contracts besides consumer contracts. This extension seems to
increase the role of welfarist principles in the PECL. However, the (other) important limitations of
the scope of the Directive, which make it relatively traditional and very conservative, e.g. from a
Nordic point of view, but which are only minimum requirements in the Directive, are all retained
and even converted to rules in the PECL.
The strong respect for freedom of contract, as traditionally understood, is contained in the basic
solution adopted in the Directive, according to which the unfairness control of contract terms is
applied only to the contract terms that have not been individually negotiated. However, as a minimum
directive, it does not force national legislations to delimit the power of the courts and supervisory
authorities to cover only standard form terms and other non-negotiated terms. It is probably not even
the purpose of the delimitation adopted in the Directive to promote such restrictions. The basis for
the delimitation was mainly the difficulty in finding unanimity with respect to the need to regulate
the fairness of individually negotiated contracts. *30 However, the PECL emphasise this very traditional contract philosophy, as they do not present it only as a part of a minimum requirement that can
be improved by national law, but as a rule that will eventually become a part of a future European
Code of Contracts (and thereby decreasing the protection offered today by, e.g. Nordic contract and
consumer law).
In the PECL, the traditional, market-rational approach to the problems of contract law can also be
seen in another important restriction of the scope of the adjustment provision. Terms which define
the main subject matter of the contract and adequacy in value are expressly excluded from the scope
of the Directive, and therefore also from the scope of the adjustment provision of the PECL. In other
words, neither set of rules extends the application of the adjustment provision to the most central
parts of the contract, that is, to the price/performance relationship. In this respect as well, the Directive
is a minimum directive and as such does not preclude the more comprehensive view on adjustment
that prevails, for example, in Nordic law in this matter. However, the PECL again make a rule of
what was only a minimum requirement in the Directive. The developers of a European Code of
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Contracts again offer a traditional solution in which the fairness principle is clearly subordinated to
the principle of freedom of contract.*31

Toward flexible and fragmented (postmodern)
Europeanisation
Not only are the PECL unsuitable to serve as a model for the common European Civil Code or
Contract Code, one may even question the idea of a complete harmonisation of European private law
altogether.
I have elsewhere more extensively criticised such ideas*32, and I will not repeat all details of the
arguments here. The general thrust of my reasoning is the following.
Firstly, a large codification is as such fairly static in nature. This feature would surely affect the
European Code in an even more drastic way. The creation of the European Civil Code would mean
a shift of legislative power in this area from the parliaments of the Member States to the European
Union. This would reduce the power of the Member States to react to socio-economic changes*33
within large parts of the central areas of the legal order. Changes could be made only through the
cumbersome legislative mechanisms of the Union. Not only would the harmonisation of European
contract law be created on the basis of traditional values; it would in addition form an obstacle to the
piecemeal experimental development of, for example, consumer protection provisions, which has
been so typical of modern European contract law.
Secondly, one may claim that the strength of Europe and the core of its identity is the recognition of
the plurality of its languages, social structures and cultures. A systematic harmonisation of law would,
in this view, destroy rather than strengthen the identity of Europe, resulting in “abolishing the Idea
of Europe”.*34
Some have seen the EU as an emerging new type of “Post-modern State”*35, which “is abstract,
disjointed, increasingly fragmented”.*36 This is in line with the claim that the European “idea” as
such is one of pluralism.*37 In this view, the idea of the unified harmonisation of the law of Europe
— if one believes in these claims — may even be at odds with the basic function and idea of the EU
itself. A person with a positive attitude towards the idea of the EU as such might very well, without
being inconsistent, be opposed to the project of systematic harmonisation of the law within the Union.
The postmodern and pluralist alternative to systematic harmonisation is, in other words, to take
fragmentation seriously. The rejection of a European codification of private law does not necessarily
imply a defence of traditional national structures.*38 Instead, as the pluralism of Europe offers a wealth
of opportunities, the pluralism of European law can be seen as creating a field of new legal
possibilities. EC law as well as ideas from the other European countries can be used in a creative
way to break up petrified structures of national law that are hampering the development.
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EC directives, like the Directive on unfair terms in consumer contracts, may bring in useful new ideas
in the various national settings, starting processes of development in that context.*39 Such ideas may
also flow directly over national borders without making the detour through Brussels. Contract law
ideas can move, for example, in connection with international trade and transnational standard form
contracts. This movement of ideas presupposes openness in relation to impulses from other places,
which is not possible within the framework of a strict system. A comprehensive European Civil Code
would easily destroy — or at least weaken — the potentially experimental nature of European law.
The development of European consumer law — although from a Nordic perspective, it seems a little
too modest in some, but not all respects — is a good example of how experiences from various
European countries can be used in order to create European solutions: German and Nordic experiences of unfair contract terms regulation, the English experience of consumer credit regulation, etc.
A continuous experimental development and improvement of the kind to be seen in this area — where
new ideas not only flow via EC legislation, but also directly between the Member States — would
naturally be much more difficult if the field was controlled by the general European Civil Code.
The idea of an experimental and learning law that makes use of experience from other countries
presupposes a minimum basis of understanding between legal players from different national
environments, a common “legal language”.*40 A project like the Lando Commission can, despite its
commercial biases, be useful in creating a conceptual basis for a common European legal discourse.*41
As long as this and the other projects produce “soft law” and “soft legal knowledge”, they facilitate
the experimental and fragmented movement of ideas within the EU rather than hamper it, as a
petrified code would do. They may also be taken into account as useful guiding materials when
developing national legislation, as the Estonian example shows.
In other words, I want to underline that the idea of a continuous free movement of legal concepts and
ideas does not imply any dissociation from the academic European legal harmonisation projects, like
the PECL, as such. On the contrary, I find them very important, both because they help to create a
necessary conceptual basis for the free movement of ideas and because the work as such is already
producing new thoughts and ideas. My criticism is directed only towards the final vision of a common
and static European Code.

39 See the very interesting paper G. Teubner. Legal Irritants: Good Faith in British Law or How Unifying Law Ends Up in New Divergences.
– Modern Law Review, 1998, p. 11–32.
40 M. Van Hoecke, M. Warrington. Legal Cultures, Legal Paradigms and Legal Doctrine: Towards a New Model for Comparative Law. – The
International and Comparative Law Quarterly, 1998, p. 525 ff. See the development of “some conceptual legal meta-language” as a “necessary
condition for a real development of comparative law.” They consider the development of such a language to be a task for legal doctrine (p.
530).
41 K. Riedl. The Work of the Lando Commission from an Alternative Viewpoint. – European Review of Private Law, 2000, p. 83, also
emphasises the commission’s contribution to “a fruitful discourse culture”. In his commentary to the UNIDROIT Principles of International
Commercial Contracts, M. J. Bonell also seems to emphasise their role as a framework for discourse, see M. J. Bonell. An International
Restatement of Contract Law. New York: Transnational Juris Publications, 1994, p. 2 ff. – M. J. Bonell. The need and possibilities of a codified
European contract law. – European Review of Private Law, 1997, p. 505 ff. The author expressly defends the idea of non-binding instruments
as opposed to a formal Code.
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